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entry into the in-region interLATA market. The fLECs' comments suffer from the same fatal

flaws from which the previous fLEC filings suffer. and should be summarily dismissed.

The fLECs have renewed their position that thev should be relieved of their unbundling

and wholesale obligations contained in the 1996 Act for their xDSL services under Section 706

of the 1996 Act, or in the altemative, Section 10 of the Communications Act of 1934. The

Commission quite simply does not have the authority to grant the relief requested. Furthermore,

even if the 1996 Act did provide the Commission with the requisite authority, the Petition should

still be denied because the fLECs' position amounts to nothing more than a bald attempt to

maintain their monopolistic stranglehold over an essentIal service offering.

The ILECs, with their monopoly bottleneck facilities, are well aware that they control

viliuallyall of the existing copper loops that are necessary for the provisioning of ADSL

services. Excusing them from the 1996 Act's obligations would leave the ILECs as the

unfettered dominant provider of ADSL services in their markets, with continued exclusive

domain over the copper loops to which competitors must have access to provision their own

ADSL services.

Contrary to the ILECs' arguments, Section 706 should be employed to ensure that ILEC

comply with their obligations under the 1996 Act, not to provide them a means of circumventing

those requirements. This Commission must not be misled, and must be unwavering in the face

of these blatant ILEC pressure tactics. The ILECs' request for relief in this proceeding (and

similar fLEC requests in other proceedings) must he denied.

A number of fLECs are also trying to use this proceeding to circumvent their obligations

to pay reciprocal compensation, by arguing that the obl1gation should not apply to services used
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to connect end users to Internet service providers ("ISPs") Under the Commission's regulations,

reciprocal compensation must be paid for transp0l1 and termination of "local traffic," which the

regulations define as traffic that "originates and terminates within a local service area." 47

C.F R. *51.701. The Commission has defined "tennination" as "delivery of [local] traffic from

[the telminating carrier's end office] switch to the called pmiy's premises." Local

Interconnection Order, 11 FCC Red 160 15, ~ 1040 (1 9%) When a connection is made to an

ISP, the rsp is the "called pmiy." The telecommunication service "terminates" at the ISP's

premises, and is "local traffi c" under the CommissH)fl' s regulations if those premises are within

the same local service area as the caller. In recognition of this fact, the Commission has directed

local exchange carriers to take to state regulators any complaints they may have regarding

inadequate compensation for high volumes of traffic to ISPs. In re Access Charge Reform, First

Report and Order, 12 FCC Red 15982, '1346

The ILECs argue that notwithstanding all of this, the fact that a user may ultimately

interact with the ISP in a way that enables the user to access information on a server in another

state makes the initial call to the rsp interstate for JUlisdictional purposes, and not "local" for

purposes of reciprocal compensation. This argument misses the point - because the information

access that the ISP provides is an "information servIce ,. not "telecommunications." The 1996

Act expressly distinguishes between the two concepts defining "telecommunications" as the

"transmission, between or among points specified by the user, of information of the user's

choosing, without change in the form or content of the mfOlmation" (47 U.S.c. § 153(43»;

while "information services" includes "generating, acquiling, storing, transfOlming, processing,

retlieving, utilizing, or making available information \];1 telecommunications.. "47 U.s.c. §
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153(20). The Commission has explicitly concluded that the Internet access services ISPs

provide are information services, not telecommunications In the Matter ofFederal-State Joint

Board on Universal SenJice, Dkt. 96-45 (RepOJ1 to Congress) (reI. April 10, 1998) (" 1998

Universal Service Report"), ~ 73 See also In re Federal-State Joint Board on Universal Service,

CC Dkt. No. 96-45, Report & Order ~ 789 (emphasis added) (May 8. 1997).

In short, the telecommunications and infOJ111ation service elements of cal1s to ISPs are

severable. The telecommunications element terminates at the premises of the ISP, and

consequently is "local traffic" subject to reciprocal compensation when the caller is in the same

calling area. The information service is provided separately by the ISP, is sold by the ISP to its

customer, and does not constitute part of the "telecommunications service" that the ISP's

customer purchases from his or her local exchange catTier

[n its recent decision in Southwestern Bell Telephone Co. v. FCC, No. 97-2618, et al."

Aug. 19, 1998, at footnote 9, the United States COUl1 of Appeals for the Eight Circuit expressly

recognized the distinction between the use of the local network by ISPs and that oflXCs:

[SPs subscribe to LEC facilities in order to recel ve local calls from customers
who want to access the [SP's data, which mayor may not be stored in computers
outside the state in which the cal1 was placed An [XC, in contrast, uses the LEC
facilities as an element in an end-to-end long-distance cal1 that the IXC sells as its
product to its own customers.

The Court's recognition of this distinction clearly supp0l1s Hyperion's position and refutes the

ILECs'

The ILECs' position on reciprocal compensation, if fol1owed, would also be detrimental

to the public interest. If CLECs cannot recover their costs for the transpOJi and termination of

calls to ISPs, they would face enormous, uncompensated costs, since the overwhelming majority
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CONCLUSIQ~

customers. This outcome would be patently at odds with the public interest.

Dana Fl' //

OO~Bonner
Patnck 1. Whittle
SWldler Berlin Shereff Friedman, LLP
:3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7500 (tel)
(202) 424-7645 (fax)
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responsibilities, and should move decisively to ensure that fLECs meet their obligation to

ILEC customers. The result could well be to force C1. FCs out of the ISP market, giving ILECs

a de facto monopoly of this market and resulting in increased costs to fSPs and ultimately their

The Commission should decline the [LECs' invltation to abdicate its regulatory

ofiSP traffic is incoming, and the overwhelming majority of the incoming traffic comes from

for resale, and to pay reciprocal compensation.

provide unbundled network elements for advanced serVIces, to provide them at discounted rates
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Hyperion Telecommunications, Inc.
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